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Competition regarding the prohibition on abuse of a dominant position

Prohibition on Abuse of 
a Dominant Position



What is this brochure about?
 
In this brochure you can read about the prohibition on abuse of a dominant position which came into force on 
September 1, 20171.  As a result of the prohibition on abuse of a dominant position, certain anti-competitive 
practices of undertakings with a very strong market position are prohibited. This does not mean that having a 
dominant position is prohibited but abuse thereof is. 

This brochure describes to what undertakings the prohibition applies, what practices are prohibited and the 
exceptions to the prohibition. This brochure also addresses how abuse of a dominant position by other undertakings 
can be identified.

Are there any other competition rules which I should be aware of?
 
The National Ordinance on Competition provides for the prohibition on abuse of a dominant position. In addition to 
the prohibition on abuse of a dominant position, this National Ordinance also stipulates rules regarding: 
• cartels; and
• mergers, takeovers and joint ventures of undertakings.

Separate brochures on the prohibition on cartels and the obligation to notify certain mergers, takeovers and joint 
ventures are available. In addition, a general brochure on the National Ordinance and a brochure which specifically 
addresses tenders and the prohibition on cartels are available. 

All brochures can be found on the FTAC’s website: www.ftac.cw and can be obtained at the office of the FTAC.

Why is the prohibition on abuse of a 
dominant position important? 

When companies compete for the favor of the consumer, 
this leads to lower prices, better quality, more innovation 
and more freedom of choice. This in turn increases 
consumer welfare and strengthens a country’s economy. 
Furthermore, more competition creates additional 
employment because production and economic activity 
increase.

An undertaking having a dominant position has such a 
strong market position that competition is weakened. 
The position of an undertaking with a dominant position 
is so strong that it can impose their will on competitors, 
suppliers and customers. This may lead to unnecessary 
higher prices, reduced quality of products and services, 
and less innovation. Moreover, abuse sometimes 
limits the entry of new undertakings. This could harm 
consumers, undertakings and society as a whole.

The prohibition on abuse of a dominant position is 
imposed to prevent that an undertaking with this power 
abuses its position.
 

1  The content of this brochure is provided for general information purposes 
only. No rights can be derived from the information in this brochure. 



To whom does the prohibition on 
abuse of a dominant position apply?

The prohibition on abuse of a dominant position applies 
to undertakings with a dominant position. 

Undertakings include all national and foreign 
undertakings and associations of undertakings which 
perform economic activities in the Curaçao market. 
Economic activities may comprise products and/
or services offered in the market by undertakings. 
Undertakings not only include ordinary companies but 
also, for example, independent professionals, state 
companies and some foundations.

When does an undertaking have a 
dominant position?

An undertaking has a dominant position by definition if 
its market share is 60% or more. An undertaking may 
also have a dominant position if the market share is 
smaller, depending on the strength of the competition, 
among others, and on the possibilities of new 
undertakings to enter the market. 

How do I determine my market share? 

A market share is determined on the basis of the 
relevant product market and the relevant geographical 
market. 

The relevant product market comprises goods 
and/or services which the user considers to be 
interchangeable or substitutable by reason of product 
characteristics, price and intended use. The reactions 
of customers to price changes of products and/
or services in particular are a determinant factor 
in defining the relevant product market. Different 
products which meet the same customer demand may 
be part of the same product market.
 

A supermarket notices that if it increases the 

price of apples slightly, its customers start buying 

more pears instead of apples. In this situation, 

apples and pears may be part of the same product 

market. 

Another supermarket increases the price of 

bananas. It notices that customers continue to 

buy an equal amount of bananas despite the price 

increase and that they do not start buying other 

fruits instead of bananas. In this situation, the 

product market only comprises bananas.

  

The relevant geographical market comprises the area in 
which the undertaking offers products or services and 
in which the conditions of competition (such as prices, 
quality, regulations) are almost similar. The relevant 
geographical market may be a part of Curaçao, the 
whole of Curaçao or a larger area (for instance, the 
Caribbean region, Latin America or the whole world). 
The purchasing behavior of customers is also relevant in 
this respect.  

A deli in Westpunt notices that nearly all of 

its customers are from the Westpunt vicinity. 

Customers do not come from Willemstad to 

Westpunt to buy a sandwich. In this situation, 

the geographical market may be local and be 

limited to Westpunt and the surrounding area. 

What constitutes abuse? 

Having or creating a dominant position as such is not 
prohibited. However, on account of the very strong 
position of an undertaking with a dominant position, 
stricter anti-abuse rules apply, which do not apply to 
undertakings which do not have a dominant position.

An undertaking can abuse its dominant position if it for 
example:  
•  forbids customers to do business with other suppliers 

(exclusivity) 
•  forces customers to buy a desired product in 

combination with another product (tied selling); 
•  charges extremely high prices;
•  applies unreasonable terms of delivery; 
•  refuses to deliver to customers when there are no 

alternatives; 
•  charges different prices for similar services with  

the objective to restrict competition; or
•  temporarily charges extremely low prices to force  

a competitor out of the market.

Other forms of commercial practices by an undertaking 
with a dominant position may also be regarded as abuse. 
Certain practices may constitute abuse if they have the 
same impact as forbidding customers to do business 
with other suppliers. 



Are there any exceptions to the 
prohibition on abuse of a dominant 
position?

Yes, commercial practices by an undertaking with 
a dominant position do not qualify as abuse if the 
undertaking can objectively justify these practices. 
For instance, based on proven efficiency benefits or 
objective technical reasons.

What is the FTAC’s role?

The FTAC monitors compliance with the prohibition on 
abuse of a dominant position. The FTAC has investigative 
powers for this purpose, which are laid down in the 
National Ordinance on Competition. It can for instance 
request relevant business documents of an undertaking 
and may carry out an investigation at the offices of an 
undertaking (without prior notice). The FTAC may also 
interview employees of an undertaking.

What are the sanctions for violation of 
the prohibition on abuse of a dominant 
position? 

The FTAC may impose a binding instruction on 
undertakings with a dominant position. A binding 
instruction is not a sanction but it comprises instructions 
on how an undertaking with a dominant position should 
behave in the market in order to avoid abuse. A binding 
instruction may, for example, be an obligation to enter 
into an agreement with a customer under reasonable 
conditions. In urgent cases the FTAC may anticipate the 
imposition of a binding instruction and impose preventive 
measures.

In case of violation of binding instruction and preventive 
measures, the FTAC may impose fines up to a maximum 
of 10% of an undertaking’s annual turnover. The FTAC’s 
(sanction) decisions are public and are published on our 
website: www.ftac.cw.

What can I do if I disagree with a 
decision of the FTAC 

If you disagree with a decision made by the FTAC, you 
may lodge an objection or appeal in case of sufficient 
interest.

How can I report potential violations of 
the prohibition on abuse of a dominant 
position?
 
The FTAC investigates complaints from consumers 
and undertakings who/which are negatively affected by 
competitive restrictions caused by potential violators of 
the prohibition on abuse of a dominant position. Signals, 
tip-offs and complaints of undertakings and information 
about potential violations from other parts of society are 
important for the FTAC’s effectiveness.

Please contact the FTAC to report tip-offs, signals and 
complaints either by e-mail, by phone or in person at the 
office of the FTAC.

This brochure is a publication of the Fair Trade Authority Curaçao (FTAC). The FTAC monitors compliance with the rules laid down in 
the National Ordinance on Competition [in Dutch: Landsverordening inzake concurrentie]. The FTAC is an autonomous and independent 
supervisory authority. Published August 2018.
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