A° 2016

N° 16

OFFICIAL BULLETIN
NATIONAL ORDINANCE of March 29, 2016, establishing the National Ordinance on
Competition
____________
In the name of the King!
______
The Governor of Curaçao,

Having considered:
that in view of the protection of consumer welfare in particular, it is desirable to entrust an
independent and expert agency with the enforcement of rules which prohibit impermissible anticompetitive restraints and which promotes competition in general by providing solicited and
unsolicited advice to one or more ministers;
that moreover it is desirable to ensure that the matters in question are confided to an independent
administrative body as referred to in Article 111, first paragraph, of the Curaçao Constitution
[Staatsregeling van Curaçao]1 ;
Has heard the Advisory Council [Raad van Advies], and in consultation with the
Parliament of Curaçao [Staten van Curaçao; hereinafter referred to as Parliament], has
established the national ordinance below:
Chapter 1
definitions
Article 1.1
The following definitions of terms shall apply for the purposes of this national ordinance and the
provisions based thereon:
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a. application:
b. interested party:
c. policy rule:

d. decision of an association of
undertakings;
e. administrative fine:

f. administrative sanction:
g. binding directive:

h. competitor:

i. enforcement order:
j. FTAC:
k. penalty payment:

- 2-

a request by an interested party to adopt a
decision;
the party who has a direct interest in a
decision;
an established general rule, not being a
universally binding regulation, regarding
the balancing of interests, the establishment
of facts or the interpretation of statutory
requirements when the FTAC exercises one
of its powers;
an accurate representation of the will of an
association of undertakings to coordinate
the conduct of its members in the market;
a
punitive
sanction,
meaning
an
unconditional obligation to pay a sum of
money;
an obligation imposed by the FTAC on
account of an infringement;
an order imposed by the FTAC on account
of an infringement, to perform or to refrain
from performing certain acts;
an undertaking which is active in the same
relevant market or which, in the absence of
the agreement concerned, concerted
practice or decision of an association of
undertakings, on realistic grounds and not
just as a mere theoretical possibility, would
undertake
the
required
additional
investments or other required switching
costs within a short period of time so that
they could enter the relevant market in
response to a small but sustained increase in
relative prices;
a written order which has the object of
enforcing payment of a sum of money;
the Fair Trade Authority Curaçao, as
referred to in Article 2.1;
a remedial sanction, meaning:
a. an order to fully or partially remedy the
infringement, and
b. the obligation to pay a sum of money if
the order is not complied with or is not
complied with in time;
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l. dominant position:

m. minister:
n. net turnover:

o. turnover:

p. concerted practice

q. association of undertakings;

r. undertaking:
s. investigation:

t. agreement:
u. adviser:

v. control:
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a position of one or more undertakings
which enables them to prevent effective
competition being maintained in the
Curaçao market or a part thereof, by giving
them the power to act to an appreciable
extent independently of their competitors,
suppliers, customers or end-users, which an
undertaking has in any event if its market
share of the relevant market is 60% or more;
the minister charged with economic
development;
revenues from the provision of goods and
services from the undertaking, less
discounts and suchlike and taxes levied on
the turnover;
net turnover, regardless where this was
realized, in the financial year preceding the
administrative fine imposed pursuant to
Articles 7.1, fifth paragraph, 7.2, 7.3 or 7.4;
a coordination which knowingly substitutes
the risks of competition, by actual
collaboration, without concluding an
agreement;
any form of association resulting from the
institutionalized cooperation of two or more
undertakings;
a unit insofar as it performs an economic
activity;
actions performed with a view to
determining whether an infringement of the
provisions under or pursuant to this
national ordinance has been committed;
any form of consensus regarding future
commercial practices;
the adviser, as referred to in Article 1(a), of
the National Ordinance on Corporate
Governance [Landsverordening corporate
governance]2;
the possibility to exert a decisive influence
on the activities of an undertaking based on
factual or legal grounds.
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Chapter 2
Fair Trade Authority Curaçao
§2.1
establishment, composition and appointment
Article 2.1
1. There is a Fair Trade Authority Curaçao.
2. The Fair Trade Authority Curaçao is an independent administrative body as referred to in
Article 111, first paragraph, of the Curaçao Constitution.3
3. The Fair Trade Authority is a public legal entity.
Article 2.2
1. The FTAC comprises at least three and no more than five members [leden], the president and
the vice president included.
2. The president, vice president and other members of the FTAC are appointed, reappointed
and dismissed by national decree [Landsbesluit], in consultation with the adviser.
3. Articles 4, fourth paragraph, 9 and 10 of the National Ordinance on Corporate Governance
shall apply mutatis mutandis to the consultation with the adviser, as referred to in the second
paragraph.
4. The FTAC members are appointed for a four-year term of office.
5. A member can be reappointed once for a term of four years.
6. The members shall sit in the FTAC in a personal capacity and perform their function without
instructions or consultation.
Article 2.3
1. The appointment, as referred to in Article 2.2, second paragraph, shall be made by
nomination of the appointments committee.
2. The appointments committee shall propose a nomination to the minister.
3. The nomination, as referred to in second paragraph, has a binding nature.
Article 2.4
1. The appointments committee comprises:
a. an expert of an external consulting agency in the area of recruitment and selection;
b. the President of the Common Court of Justice of Aruba, Curaçao, St. Maarten, and of
Bonaire, St. Eustatius and Saba, and
c. a member of the FTAC
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and is established by ministerial order [ministeriële beschikking].
2. The procedural rules regarding the nomination are established by national decree, containing
general measures, in consultation with the adviser. The national decree shall at least include
that:
a. the call for applications regarding outstanding vacancies shall be published in at least
two daily newspapers and on Internet sites;
b. the selection shall be based on the letters of application received pursuant to
subparagraph a, and
c. the integrity test is compulsory, which includes the verification of the declaration as
referred to in Article 2.6, first paragraph.
3. Articles 4, fourth paragraph, and 8 of the National Ordinance on Corporate Governance shall
apply mutatis mutandis to the consultation with the adviser, as referred to in the second
paragraph.
Article 2.5
1. In order to be appointed as a member of the FTAC one should:
a. have a command of the Dutch language, both verbally and in writing,
b. have more than ten years of administrative experience in either the public or private
sector
c. be an expert in the area of administrative law, competition law or consumer law,
d. have completed an academic course of study,
e. not have financial or other interests in institutions or companies with activities or interests
in Curaçao, which could raise doubts about one's impartiality and meet the profile
established by national decree, containing general rules, in consultation with the adviser.
Articles 4, fourth paragraph, and 8 of the National Ordinance on Corporate Governance
shall apply mutatis mutandis to the consultation with the adviser.
2. Membership of the FTAC is incompatible with:
a. employment with a national body or a legal entity in which the Country has financial or
any other controlling influence;
b. membership of the Parliament of Curaçao;
c. the position of Governor;
d. the position of deputy of the Governor;
e. membership of the Advisory Council;
f. membership of the Court of Audit [Algemene Rekenkamer];
g. membership of the Social and Economic Council; [Sociaal Economisch Raad];
h. the position of Ombudsman;
i. the position of minister;
j. the position of Secretary or Deputy Secretary of the Council of Ministers [Raad van
Ministers];
k. the position of minister plenipotentiary;
l. the position of:
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1° President, member, or alternate member of the Common Court of Justice of Aruba,
Curaçao, St. Maarten, and of Bonaire, St. Eustatius and Saba;
2° temporary first instance judge;
3° Attorney General;
4° Advocate General;
5° Chief Public Prosecutor;
6° Public Prosecutor;
7° Court Clerk of the Common Court of Justice of Aruba, Curaçao, St. Maarten, and of
Bonaire, St. Eustatius and Saba.
3. The following family relationships are prohibited between FTAC members: marital,
partner, or blood or affinity within the second degree.
Article 2.6
1. The member who is to be nominated shall provide a written declaration to the appointments
committee, regarding their business interests and other assets and additional functions and
activities and, if applicable, those of their spouse or partner.
2. After their appointment, the member shall submit a written declaration to the minister before
they or their spouse or partner acquire new business interests and other assets, or accept
additional functions and activities.
3. The second paragraph shall apply mutatis mutandis to interests which arise as a result of
succession rights, gifts or other sources of income.
4. The obligation to submit the written declaration as referred to in the second paragraph also
applies to the intention to acquire or the acquisition of business interests, additional
functions, additional activities respectively by other family members, if cognizance thereof is
important in order to ensure a proper performance of their function as a FTAC member.
5. The minister shall make public additional functions of a member. Such publication shall
occur at the time of their appointment and subsequently through annual publication of a list
of such additional functions in the Curaçaosche Courant.
Article 2.7
1. Without prejudice to the provisions of Article 2.5, second paragraph, the minister shall
decide, in consultation with the member, regarding the declaration, as referred to in Article
2.6, second paragraph, which business interests and other assets, as well as additional
functions or additional activities, are undesirable in view of a proper performance of the
function or in order to maintain impartiality and independence or the trust and confidence
therein.
2. The minister shall seek advice from the corporate governance adviser on the decision which
has to be made, as referred to in the first paragraph. Articles 4, fourth paragraph, and 9 of the
National Ordinance on Corporate Governance shall apply mutatis mutandis to the
consultation with the adviser.
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3. If the minister deems that there is an undesirable combination of interests or additional
activities as referred to in the first paragraph, the member shall be obliged to implement the
necessary remedies in their asset management or to reject the additional function or
additional activities in question. The previous sentence shall apply mutatis mutandis to the
member's spouse or partner.
4. The member should submit a new written declaration as referred to in Article 2.6, first
paragraph, to the minister within thirty days after the remedies were implemented, as
referred to in the third paragraph. Article 2.6, second through fourth paragraph, and the first
through third paragraph of this article, shall apply mutatis mutandis.
Article 2.8
1. The minister shall keep the declaration, as referred to in Article 2.6, first paragraph, for the
duration of two years from the date on which the membership was terminated.
2. The minister shall destroy the declaration, as referred to in Article 2.6, first paragraph, after
expiration of the retention period, as referred to in the first paragraph.
Article 2.9
1. A FTAC member is dismissed by national decree:
a. at their own request;
b. as of the first day of the month immediately following the month in which the member
reaches the age of seventy;
c. when they have been declared bankrupt, have been granted Chapter 11 protection or are
held hostage on account of debts;
d. when they have been placed under guardianship;
e. when they have been convicted of a criminal offense;
f. when a criminal investigation as referred to in the third paragraph has not yet been
completed after the period of suspension.
2. A member can be dismissed:
a. when they are unable to perform their function adequately due to protracted mental or
physical illness or due to geriatric infirmities;
b. on account of misconduct of proven continued negligence in performing their function;
c. on account of performing incompatible functions, as referred to in Article 2.5, second
paragraph.
d. in case of Article 2.7, third paragraph, when the necessary remedies in their asset
management have not been implemented or the additional activity has not been
discontinued.
3. In case of a criminal investigation, the member in question shall be suspended by the
minister for the duration of the criminal investigation, however not longer than for a period
of three months.
4. In the cases, as referred to in the first paragraph, subparagraphs a and b, the dismissal shall
be honorable.
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5. Prior to dismissal pursuant to the second paragraph, the member in question shall be
summoned and heard by the minister.
6. The minister shall seek advice from the corporate governance adviser on a decision which
has to be made, as referred to in the second paragraph. Articles 4, fourth paragraph, and 10
of the National Ordinance on Corporate Governance shall apply mutatis mutandis to the
consultation with the adviser.
Article 2.10
1. The vacancy of a member shall be filled as soon as possible, but no later than five months
after the position has become vacant.
2. As long as a vacancy has not been filled, the FTAC shall consist of the remaining FTAC
members who shall jointly exercise the powers of the full FTAC.
3. If the FTAC only comprises one or no members, deputy members will be appointed within
fourteen days after this situation arose, by way of derogation from the procedural rules, as
referred to in Article 2.4, second paragraph, for a period not exceeding six months, by way of
derogation from Article 2.2, third paragraph.
Article 2.11
1. The FTAC members shall be paid a monthly remuneration for their duties. The remuneration
shall be established by national decree.
2. Apart from the monthly remuneration, the FTAC members shall be entitled to a
compensation for special expenses in connection with their position such as travel and
accommodation expenses and representation expenses, to be established by national decree.
Article 2.12
1. The FTAC is supported by a bureau.
2. The bureau staff shall be appointed, suspended and dismissed by the FTAC.
3. The staff shall be appointed on the basis of an employment contract under civil law. An
integrity test on the person to be appointed is part of the appointment procedure.
4. The employment contract, as referred to in the third paragraph, shall at least provide that
employees shall not perform an additional function which is undesirable in view of a proper
performance of the function or in order to maintain impartiality and independence or the
trust and confidence therein.
5. Each staff member is obliged to notify their additional functions to the president of the FTAC.
If the FTAC president deems that an additional function as referred to in the fourth
paragraph is being performed, they shall ask the staff member concerned to resign the
additional function. Failure to meet the president’s request, as referred to in the second
sentence, shall represent a ground for dismissal.
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Article 2.13
1. The employment conditions shall be laid down in the staff regulations.
2. The staff regulations shall be established by the FTAC. The FTAC shall present the
regulations to the minister at least four weeks prior to their establishment.
3. If the minister deems the staff regulations to be in breach of the law or in conflict with the
general interest, they shall notify this, stating the reasons, within four weeks after the
regulations have been presented to them.
4. If the minister provides a notification as referred to in the third paragraph, the FTAC shall
amend the regulations with due observance of the minister's judgment. The first sentence in
the second paragraph shall apply mutatis mutandis to the amended regulations.
5. The staff shall be exclusively accountable to the FTAC for the performance of its duties.
§2.2
duties and powers
Article 2.14
1. The FTAC is charged with the enforcement of this national ordinance as well as that of other
national ordinances, to the extent that this is stipulated in the relevant national ordinance.
2. The FTAC’s duties comprise conducting market research on its own initiative and drawing
up reports if it deems this useful for the performance of its duties which have been assigned
to it under or pursuant to this ordinance or other national ordinances.
3. The FTAC shall publish its findings based on the research referred to in the second paragraph
and shall make them available for inspection at their offices.
Article 2.15
1. The FTAC shall establish the rules of order for its activities. The FTAC shall present the rules
to the minister at least four weeks prior to their establishment.
2. If the minister deems the rules, as referred to in the first paragraph, to be in conflict with the
interest of the proper performance of the FTAC's duties, they shall notify this, stating the
reasons, within four weeks after the rules have been presented to them.
3. If the minister provides a notification as referred to in the second paragraph, the FTAC shall
amend the rules with due observance of the minister's judgment. The first sentence in the
first paragraph shall apply mutatis mutandis to the amended rules.
Article 2.16
1. The FTAC may establish policy rules concerning the performance of its duties.
2. The FTAC shall publish its established policy rules in the Curaçaosche Courant.
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Article 2.17
1. The minister may, whether or not at the request of another minister, request the FTAC to
provide advice regarding the impact of proposed or applicable legislation on competition.
2. The FTAC may also provide advice on its own initiative as referred in the first paragraph.
3. Providing advice to another minister shall be effected through the minister.
4. Advice which has been provided shall be made available for inspection at the FTAC offices
5. If certain information is not made available for inspection, pursuant to Article 9.2, second or
third paragraph, this will be communicated.
§2.3
provision of information and guidance
Article 2.18
1. If requested, the FTAC shall provide the minister with all necessary information for the
performance of the latter's duties. The minister may demand inspection of all business
information and documents, to the extent required for the performance of their duties, with
due observance to Article 9.2, second paragraph, subparagraph c.
2. By way of derogation from the first paragraph, second sentence, the minister may not
demand inspection of business information and documents of a case which is under
investigation.
3. Detailed rules may be issued regarding the exchange of information between the minister
and the FTAC, by ministerial regulation with general operation, in consultation with the
FTAC.
4. The minister shall provide information to the FTAC, which it needs to perform its duties that
have been assigned to it under or pursuant to this national ordinance.
5. On each occasion when information or data is provided in accordance with this article, it
shall be indicated whether the information or data is confidential.
Article 2.19
1. The minister may establish policy rules concerning the performance of the powers which
have been conferred on the FTAC.
2. The policy rules established by the minister shall not apply to the establishment of facts or
the interpretation of statutory requirements in concrete situations.
3. The establishment of policy rules shall be effected in writing and with justification.
4. The minister shall publish their established policy rules in the Curaçaosche Courant.
Article 2.20
1. If the minister deems that the FTAC is seriously failing in the performance of its duty, the
minister may take necessary measures.
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2. With the exception of urgent cases, the measures shall not be taken until after the FTAC has
been given the opportunity to perform its duty properly within a reasonable period of time
to be determined by the minister.
3. To the extent that the neglect of duty as referred to in the first paragraph relates to activities
in the context of the implementation of other national ordinances as referred to in Article
2.14, first paragraph, the minister shall take the necessary measures.
4. The minister shall immediately notify Parliament of the measures taken, as referred to in the
first paragraph.
§2.4
Finances and supervision
Article 2.21
1. The FTAC's budget shall require approval of the minister.
2. Each year before April 1, the FTAC shall send the minister the draft budget together with
explanatory notes for the following year, as well as a multi-annual estimate which covers a
period of at least three years and which is adjusted annually.
3. The budget shall be approved before January 1 of the year following the year which the
budget covers.
4. If the minister withholds their approval of the draft budget, they shall notify the FTAC
thereof, stating the reasons, within two months after receipt of the budget.
5. If the provision in the fourth paragraph is applied, the FTAC shall adjust the budget after
consultation with the minister and shall present the adjusted budget to the minister for
approval before October 1 of that year. If the minister withholds their approval of the
adjusted budget, they shall notify the FTAC thereof, stating the reasons, within two months
after receipt of the budget.
6. If the minister fails to make a decision within two months after the budget has been presented
for approval, the budget shall be deemed to have been approved.
7. If the minister withholds their approval in accordance with the provisions in the fifth
paragraph and the budget has not been approved before January 1, the FTAC shall be
authorized to incur expenses in conformity with the established budget up to a maximum of
90% of the expenses estimated in the budget.
8. If considerable differences arise between the actual and the budgeted income and expenses
or between income and expenses, or a risk thereof should arise in the course of the year, the
FTAC shall immediately notify the minister thereof, stating the cause of the differences.
Article 2.22
1. The FTAC's financial means comprise a contribution from the budget of the Country Curaçao.
2. Collected penalty payments and administrative fines refund the Country's public resources.
Article 2.23
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1. Each year before July 1, the FTAC shall prepare an annual report covering the previous
calendar year, comprising a general report and a financial statement. The annual report shall
cover the implementation of this national ordinance and the implementation of other national
ordinances as referred to in Article 2.14, first paragraph, to the extent that those national
ordinances do not provide for a separate obligation to prepare a report.
2. The general report, as referred to in the first paragraph, shall contain a summary of the
activities performed in the past calendar year, the policy pursued in general and the efficiency
and effectiveness of those activities, and the approach pursued.
3. The financial statement, as referred to in the first paragraph, shall contain a summary of the
FTAC's assets, expenditure and income.
4. The annual report shall be sent to the minister and shall be made available for inspection at
the FTAC offices. The annual report shall be published in the Curaçaosche Courant.
5. The minister shall present the annual report and their findings thereof, as referred to in the
fourth paragraph, to Parliament before September 1.
Article 2.24
1. Every five years the minister shall send Parliament a report on the effectiveness and efficiency
of the FTAC's functioning.
2. To the extent that the report covers the activities for the purpose of the implementation of
other national ordinances as referred to in Article 2.14, first paragraph, the minister shall draft
the report.
3. The report shall be made available for inspection at the FTAC offices and shall be sent to
Parliament.
Chapter 3
anti-competitive agreements
§3.1
prohibition
Article 3.1
1. Agreements between undertakings, decisions by associations of undertakings and concerted
practices of undertakings, which have as their object or effect the prevention, restriction or
distortion of competition in the Curaçao market or part thereof, are prohibited.
2. Practices which in any event are deemed to be a violation of the first paragraph are
agreements between competitors, decisions by associations of undertakings of which
competitors are members and concerted practices of competitors which include, directly or
indirectly:
a. setting selling prices or other terms and conditions of sale;
b. setting tender prices or other tender bid conditions;
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c. limiting or controlling production or sales, including concerted refusal to deal;
d. market sharing.
3. The prohibited agreements and decisions pursuant to the first paragraph are null and void.
§3.2
de minimis exception of the prohibition
Article 3.2
1. With the exception of practices, as referred to in Article 3.1, second paragraph, Article 3.1,
first paragraph, shall not apply to agreements between undertakings, decisions by
associations of undertakings and concerted practices of undertakings if the joint market share
of the undertakings which are involved in the agreement or concerted practice or
undertakings which are members of the association of undertakings which is involved in the
decision, does not exceed 30%.
2. If separate agreements with the same purpose have been concluded between an undertaking
or an association of undertakings and two or more other undertakings, such agreements shall
be regarded jointly as a single agreement for the purpose of the application of the first
paragraph. In case of separate concerted practices of an undertaking with two or more other
undertakings with the same purpose, such concerted practices shall be regarded jointly as a
single concerted practice for the purpose of the application of the first paragraph.
Article 3.3
1. The FTAC may issue a decision on an agreement between undertakings, a decision by an
association of undertakings or a concerted practice to which Article 3.1, first paragraph does
not apply in accordance with Article 3.2, first paragraph, declaring Article 3.1, first
paragraph, applicable if this agreement, decision or practice in view of the market conditions
would significantly impair competition.
2. Articles 8.1 through 8.5 shall be taken into account in the preparation of a decision by FTAC
as referred to in the first paragraph.
3. If it concerns a decision on application, the application shall be published in the Curaçaosche
Courant.
Article 3.4
1. If it concerns a decision on application, the FTAC shall decide on the application as soon as
possible but no later than four months after receipt of the application, unless the second
paragraph has been applied.
2. The FTAC may extend the period under the first paragraph by two months, within ten weeks
after receipt of the application.
3. The decision shall be published in the Curaçaosche Courant and shall be made available for
inspection. Article 8.1 shall apply mutatis mutandis.
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§3.3
exemption from prohibition
Article 3.5
1. With the exception of the practices as referred to in Article 3.1, second paragraph, the FTAC
may, on application, by decision grant an exemption from the prohibitions, as referred to in
Article 3.1, first paragraph, for agreements, decisions by associations of undertakings and
concerted practices as referred to in that article, which contribute to the improvement of the
production or distribution of goods or to the promotion of technical or economic progress,
provided that they allow consumers a fair share of the resulting benefits, and they:
a. do not impose any restrictions on the undertakings in question, which are not
indispensable to the achievement of these objectives, or;
b. do not afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products and services in question.
2. Articles 8.1 through 8.5 shall be taken into account in the preparation of a decision by the
FTAC as referred to in the first paragraph.
Article 3.6
1. Detailed rules may be issued regarding an application for an exemption as referred to in
Article 3.5, by ministerial regulation with general operation, in consultation with the FTAC.
2. An application for an exemption shall be published in the Curaçaosche Courant.
Article 3.7
1. The FTAC shall decide on the application as soon as possible but no later than four months
after receipt of the application, unless the second paragraph has been applied.
2. The FTAC may extend the period under the first paragraph by two months, within ten weeks
after receipt of the application.
3. The decision shall be published in the Curaçaosche Courant and shall be made available for
inspection at the FTAC offices. Article 8.1 shall apply mutatis mutandis.
Article 3.8
The decision in which the exemption has been granted may have retroactive force but no further
than up to the date of receipt of the application for the exemption.
Article 3.9
1. An exemption as referred to in Article 3.5 shall be granted for a designated period of time.
2. An exemption may be granted subject to restrictions and requirements.
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Article 3.10
1.
2.
3.

An exemption may be extended on application if the conditions as referred to in Article 3.5
remain fulfilled.
The application for extension should be submitted at least four months prior to the
expiration of the exemption's validity.
Articles 8.1 through 8.5 shall be taken into account in the preparation of a decision by the
FTAC as referred to in the first paragraph.
Article 3.11

1.
2.

The FTAC shall decide on the application as soon as possible but no later than four months
after receipt of the application.
The decision shall be published in the Curaçaosche Courant and shall be made available for
inspection at the FTAC offices. Article 8.1 shall apply mutatis mutandis.
Article 3.12

1. The FTAC shall revoke an exemption if the information which was provided is inaccurate to
the extent that the exemption would have been denied if the correct information had been
known.
2. The FTAC may revoke an exemption in whole or in part, or change it if:
a. the restrictions and requirements attached to the exemption are not complied with;
b. the competition would suffer unacceptable damage because the exemption would remain
in force unchanged following a change in circumstances;
c. the information which was provided is inaccurate to the extent that requirements or other
requirements would have been attached to the exemption or the exemption would have
been granted under restrictions or other restrictions if the correct information had been
known.
3. A decision on revocation of an exemption pursuant to the first paragraph shall be backdated
to the date on which the exemption came into force.
4. A decision on revocation or change of an exemption pursuant to the second paragraph,
subparagraph a or c, may be backdated to the date on which the exemption came into force.
5. The FTAC shall notify the interested parties of its intention to revoke or change an exemption
in writing stating the reasons.
6. Articles 8.1 through 8.5 shall be taken into account in the preparation of a decision as referred
to in the first and second paragraph.
7. A decision on revocation or change of the exemption pursuant to the second paragraph,
subparagraph b, shall come into effect no earlier than six weeks after the decision has been
issued. It shall not have retroactive effect.
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8. A decision as referred to in the first and second paragraphs shall be published in the
Curaçaosche Courant and shall be made available for inspection at the FTAC offices. Article
8.1 shall apply mutatis mutandis.
§3.4
exemptions
Article 3.13
1. By national decree, containing general rules, subject to requirements and restrictions if
necessary, it may be provided that the categories of agreements, decisions and practices
which contribute to the improvement of the production or distribution of goods or to the
promotion of technical or economic progress specified in that national decree, containing
general rules, by way of derogation from Article 3.1, first paragraph, are not prohibited,
unless they allow consumers a fair share of the resulting benefits, and they:
a. do not impose any restrictions on the undertakings in question, which are not
indispensable to the achievement of these objectives, or;
b. do not afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products and services in question.
2. The national decree, containing general rules, as referred to in the first paragraph, shall
provide that in case of an agreement, decision or practice which is not subject to Article 3.1,
first paragraph, pursuant to that measure, the FTAC may declare Article 3.1, first paragraph,
applicable by decision, if the requirements which are referred to in the national decree are
not fulfilled
3. Articles 8.1 through 8.5 shall be taken into account in the preparation of a decision as referred
to in the second paragraph.
4. A decision as referred to in the second paragraph shall be published in the Curaçaosche
Courant and shall be made available for inspection at the FTAC offices. Article 8.1 shall apply
mutatis mutandis.
Chapter 4
undertakings with a dominant position
Article 4.1
1. Undertakings shall be prohibited from abusing a dominant position.
2. The abuse referred to in the first paragraph may consist in:
a. directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions;
b. limiting production, market or the technical development to the detriment of consumers;
c. applying dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;
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d. making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage, have
no connection with the subject of such contracts.
3. A practice by an undertaking shall not qualify as abuse in the sense of the first paragraph if
it can be objectively justified.
Article 4.2
1. If the FTAC deems that an undertaking has a dominant position or several undertakings
jointly enjoy a dominant position, the FTAC may impose one or more of the following
obligations by decision:
a. the obligation to notify categories of information to be determined by the FTAC to
interested parties, to be determined by the FTAC in a fashion determined by the FTAC;
b. the obligation to treat buyers of products or services which are to be determined by the
FTAC equally in equal circumstances;
c. the obligation to deliver a service or product to be determined by the FTAC separately
from other services or products;
d. the obligation to separate the costs and revenues of services and products to be
determined by the FTAC, which the undertaking offers itself or its customers, from those
related to other activities performed by the undertaking and to this end maintain separate
accounts in accordance with the instructions given by the FTAC;
e. the obligation to comply with any reasonable request made by an undertaking to
conclude a contract, under reasonable conditions;
f. other obligations specified by national decree, containing general rules.
2. The FTAC shall observe the requirements of proportionality when imposing obligations as
referred to in the first paragraph.
3. The FTAC may attach requirements and restrictions to the obligations, as referred to in the
first paragraph, in order to ensure proper fulfillment of the obligations.
4. Articles 8.1 through 8.5 shall be taken into account in the preparation of a decision by the
FTAC as referred to in the first paragraph.
5. The FTAC shall make a decision no later than four months after the draft decision has been
made available for inspection, as referred to in Article 8.2.
6. The decision shall be published in the Curaçaosche Courant and shall be made available for
inspection at the FTAC offices. Article 8.1 shall apply mutatis mutandis.
Article 4.3
1. An obligation as referred to in Article 4.2, first paragraph, shall apply for a period not
exceeding three years. The FTAC may decide to revoke the obligation within that period if it
deems that the obligation is no longer required. Furthermore, the FTAC may decide to change
or extend the obligation within that period, always for a period not exceeding three years.
2. Articles 8.1 through 8.5 shall be taken into account in the preparation of a decision by the
FTAC as referred to in the first paragraph.
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3. If it concerns a decision on an application, the FTAC shall decide on the application as soon
as possible but no later than four months after receipt of the application, unless the second
paragraph has been applied.
4. The FTAC may extend the period under the second paragraph by two months, within ten
weeks after receipt of the application.
5. The decision on revocation, change or extension shall be published in the Curaçaosche
Courant and shall be made available for inspection at the FTAC offices. Article 8.1 shall apply
mutatis mutandis.
Article 4.4
1. Should the FTAC have any suspicion of a dominant position referred to in Article 4.2, first
paragraph, first phrase, it may, in urgent cases, anticipate the application of Article 4.2 and
impose one or more of the obligations referred to in Article 4.2, first paragraph, on the
undertaking or undertakings in question.
2. The FTAC shall observe the requirements of proportionality when imposing obligations as
referred to in the first paragraph.
3. The FTAC may attach requirements and restrictions to the obligations referred to in the first
paragraph, in order to ensure proper fulfillment of the obligations.
4. An obligation as referred to in the first paragraph, applies for a period not exceeding six
months. The FTAC may extend the obligation once by a period not exceeding six months.
5. The decision shall be published in the Curaçaosche Courant and shall be made available for
inspection at the FTAC offices. Article 8.1 shall apply mutatis mutandis.
Chapter 5
concentrations
Article 5.1
1. The term “concentration” shall be understood to mean:
a. the merger of two or more previously independent undertakings;
b. the acquisition of direct or indirect control by:
1° one or more natural persons or legal entities who/which already control at least one
undertaking, or;
2° one or more undertakings of the whole or parts of one or more other undertakings,
through the acquisition of participating interests in the capital or assets, pursuant to
an agreement, or by any other means.
2. The creation of a joint undertaking shall qualify as a concentration within the meaning of the
first paragraph, subparagraph b one, if the joint undertaking performs all the functions of an
autonomous economic entity on a sustained basis.
3. Cooperation between undertaking which is institutionalized in the form of a joint venture
qualifies as a joint undertaking.
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Article 5.2
1. A concentration should be notified to the FTAC prior to its creation if:
a. the aggregate turnover of the undertakings concerned over the previous calendar year
amounted to more than ANG 125 million, of which at least ANG 15 million was realized
in Curaçao by at least two of the undertakings concerned, or;
b. if as a result the undertakings concerned create or increase a market share of 30% or more
in Curaçao.
2. The amounts referred to in the first paragraph may be increased by national decree,
containing general rules.
3. For the purpose of the first paragraph, in case of credit institutions and financial institutions,
the turnover is replaced by the sum of the following income items in the income statement of
the previous financial year:
a. interest income and similar income;
b. income from securities;
c. commissions received;
d. result from financial transactions;
e. other operating income;
after deduction of the tax on the added value and other taxes directly related to the income
concerned.
4. For the purpose of the first paragraph, in case of insurance undertakings, the turnover is
replaced by the value of the gross premiums written within the meaning of the National
Ordinance on the Supervision of Insurance Companies [Landsverordening Toezicht
Verzekeringsbedrijf].
Article 5.3
1. When the concentration is the result of the acquisition of control over parts, whether or not
constituted as legal entities, of one or more undertakings, in respect of the seller or sellers,
only the activities relating to the parts which are the subject of the transaction shall be taken
into account in calculating the turnover and market share referred to in Article 5.2, first
paragraph. Two or more acquisitions, as referred to in the first sentence, that are effected
within a time span of two years and that are interdependent, or for economic purposes are
linked together in such a manner that those acquisitions should be considered as one, shall
be deemed to constitute a single concentration effected on the day of the final transaction.
2. Without prejudice to the provisions of the first paragraph, the aggregate turnover and market
share of the undertaking involved, as referred to in Article 5.2, first paragraph, shall be
determined by the sum of the respective turnovers and market shares of the following
undertakings:
a. the undertaking concerned;
b. those undertakings in which the undertaking concerned, directly or indirectly:
1°
owns more than half of the capital or business assets, or;
2°
has the power to exercise more than half of the voting rights, or;
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3°

has the power to appoint more than half of the members of the supervisor’s board
or of bodies legally representing the undertaking, or
4°
has the right to manage the undertaking;
c. those undertakings which, as part of the undertaking concerned, hold the rights or
powers listed under subparagraph b;
d. those undertakings, in which an undertaking, as referred to in subparagraph c, holds the
rights or powers referred to in subparagraph b;
e. those undertakings, in which two or more undertakings, as referred to in subparagraphs
a to d, hold the rights or powers, as referred to in subparagraph b.
3. Where undertakings involved in the concentration jointly hold the rights or powers, as
referred to in the second paragraph, subparagraph b, in calculating the aggregate turnover
and market share of the undertakings concerned, as referred to in Article 5.2, first paragraph:
a. no account shall be taken of the turnover or the market share resulting from the sale of
products or the provision of services between the joint undertaking and each of the
undertakings concerned, or any other undertaking related to the undertaking concerned,
as referred to in the second paragraph, subparagraphs b through e;
b. the turnover or market share resulting from the sale of products and the provision of
services between the joint undertaking and any third-party undertakings shall be taken
into account. This turnover or market share shall be apportioned to the undertakings in
proportion to their participating interests in the joint undertaking.
4. Transactions between the undertakings, as referred to in the second paragraph, shall not be
taken into account in calculating the aggregate turnover and the aggregate market share of
the undertakings concerned, as referred to in Article 5.2, first paragraph.
Article 5.4
1. In case of a notification as referred to in Article 5.2, first paragraph, information regarding
the nature of the concentration, the market conditions and, if possible, the expected effects of
the concentration shall be provided.
2. Detailed rules may be issued regarding the information which has to be provided as referred
to in the first paragraph, by national decree, containing general rules.
3. The FTAC shall publish the notification in the Curaçaosche Courant.
Chapter 6
enforcement
Article 6.1
1. The FTAC shall monitor compliance with the provisions under or pursuant to this national
ordinance.
2. The FTAC may launch an investigation ex officio or in response to an application.
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3. A complaint by an interested party concerning possible infringement by one or more
undertakings of the provisions under or pursuant to this national ordinance shall be
considered an application.
4. The FTAC shall decide on the application as soon as possible but no later than four months
after receipt of the application, unless the fifth paragraph has been applied.
5. The FTAC may extend the period under the fourth paragraph by four months, within ten
weeks after receipt of the application.
Article 6.2
1. Staff members of the bureau, as referred to in Article 2.12, first paragraph, who have been
appointed by the FTAC by decision, shall be charged with the duties aimed at monitoring
compliance with the provisions under or pursuant to this national ordinance, which has been
entrusted to the FTAC. Such an appointment shall be published in the Curaçaosche Courant.
2. Limited to the extent that it is reasonably required for the performance of their duties, the
persons appointed pursuant to the first paragraph, shall hold the powers to:
a. request any information;
b. demand access to all financial accounts, documents and other information carriers and to
make copies of such or to take such with them temporarily to take samples thereof;
c. inspect and examine goods and to temporarily take such goods with them;
d. to seal business premises and objects;
e. access to all areas, with the exception of homes without the express consent of the
resident, accompanied by a person designated by them;
f. examine vessels, vehicles which are not moving and their cargo;
g. to access homes or residential areas of vessels without the express consent of the resident.
3. If required, access to an area as referred to in the second paragraph, subparagraph d, shall be
obtained with the assistance of the police.
4. Title X of the third Book of the Code of Criminal Procedure [Wetboek van Strafvordering]4 shall
apply mutatis mutandis to the entry of homes or residential areas of vessels as referred to in
the second paragraph, subparagraph g, with the exception of Articles, 155, fourth paragraph,
156, second paragraph, 157, second and third paragraph, 158, first paragraph, last phrase,
and 160, first paragraph and with the provision that the authorization is granted by the
Attorney General.
5. Any person is obliged to provide full cooperation to the persons appointed pursuant to the
first paragraph that is demanded in accordance with the second paragraph
Article 6.3
1. During the performance of their duties, the persons appointed pursuant to Article 6.2, first
paragraph, shall have an ID card on them, to be provided by the FTAC, which they can
promptly present if requested.

4

P.B. 1997, no. 237
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2. The ID card referred to in the first paragraph shall have a photo of the person appointed
pursuant to Article 6.2, first paragraph, and shall state at least their name and capacity.
3. In case of an investigation, the persons appointed pursuant to Article 6.2, first paragraph,
shall promptly present the purpose of the investigation, signed by the president of the FTAC,
if requested.
Article 6.4
The party who is requested to provide information with the intention to impose an
administrative fine on them, shall not be obligated to make a verbal or written statement on the
investigated infringement, for the purpose of the administrative fine. Prior to the request, the
party involved shall be notified that they are not obligated to provide answers.
Article 6.5
1. Anyone who is under an obligation to maintain secrecy by reason of their profession, office
or a statutory requirement shall have the right to refuse to cooperate, to the extent that such
refusal results from their obligation of secrecy.
2. Article 6.2, second paragraph, subparagraph b, shall not apply to business information and
documents, exchanged between an undertaking or a natural person and an attorney who is
registered at the Bar, which are in the possession of that attorney or that undertaking or
natural person.
3. In case of a dispute or business information and documents as referred to in the second
paragraph, the information and documents in question shall be kept in a sealed envelope for
a period of twenty working days.
4. The FTAC may inspect the data and documents as referred to in the third paragraph and
make copies thereof after expiration of the period referred to in that paragraph, unless the
dispute referred to in the third paragraph, in conformity with Article 226 of the Code of Civil
Procedure [Wetboek van Burgerlijke Rechtsvordering]5, has been brought before the Court by the
legal entity or natural person concerned before expiration of the period.
5. Insofar as the Court of First Instance deems that it does not concern business information or
documents as referred to in the second paragraph, the FTAC shall be authorized to inspect
the information and documents in question and make copies thereof after twenty working
days following notification of the ruling, unless an appeal was lodged with the Common
Court of Justice of Aruba, Curaçao, St. Maarten, and of Bonaire, St. Eustatius and Saba before
expiration of this period.
6. Insofar as the Common Court of Justice of Aruba, Curaçao, St. Maarten, and of Bonaire,
St. Eustatius and Saba deems that it does not concern business information and documents
as referred to in the second paragraph, the FTAC shall be authorized to inspect the
information and documents in question and make copies thereof after notification of the
ruling.

5

P.B. 2005, no. 59
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7. The judgment, as referred to in the sixth paragraph, is not open to further appeal.
Chapter 7
measures in case of infringement
§7.1
measures
Article 7.1
1. In the event of infringement of Article 3.1, first paragraph, or Article 4.1, first paragraph, the
FTAC may impose the following sanctions on the natural person or legal entity who/which
can be held responsible for the infringement:
a. a binding directive to comply with this national ordinance;
b. an administrative fine, if a binding directive has been imposed on the natural person or
legal entity on a previous occasion for a similar infringement;
c. a penalty payment, if a binding directive has been imposed on the natural person or legal
entity on a previous occasion for a similar infringement;
2. Articles 8.1 through 8.5 shall be taken into account in the preparation of a decision by the
FTAC as referred to in the first paragraph, subparagraph a.
3. In the event of infringement of Article 3.1, second paragraph, or of the provisions pursuant
to Article 4.2, first paragraph, or Article 4.4, first paragraph, the FTAC may impose the
following sanctions on the natural person or legal entity who/which can be held responsible
for the infringement:
a. an administrative fine:
b. a penalty payment;
4. Article 1:127 of the Criminal Code6 shall apply mutatis mutandis.
5. In the event of infringement of a binding directive as referred to in the first paragraph,
subparagraph a, the FTAC may impose an administrative fine or penalty payment on the
natural person or legal entity who/which can be held responsible for the infringement.
6. The administrative fine shall not exceed NAf 1 million or, if it is greater, not exceed 10% of
the turnover of the undertaking or, if the infringement is committed by an association of
undertakings, of the aggregate turnover of the undertakings which are members of the
association. If Article 1:127, second paragraph, subparagraph b, of the Criminal Code has
been applied pursuant to the third paragraph, the administrative fine shall not exceed NAf 1
million and the natural person can be held severally liable for the administrative fine imposed
on the legal entity.

A.B. 2011, no. 48
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Article 7.2
1. In case of infringement of Article 5.2, first paragraph, the FTAC may impose an
administrative fine not exceeding NAf 1 million or, if it is greater, not exceeding 1% of the
turnover, on the legal entity which can be held responsible for the infringement.
2. The FTAC may impose an administrative fine not exceeding NAf 1 million or, if it is greater,
not exceeding 1% of the turnover if the legal entity provides incorrect or incomplete
information in the event of a notification of concentration pursuant to Article 5.2, first
paragraph.
Article 7.3
The FTAC may impose an administrative fine on the party who violates Article 6.4, first
paragraph, directed toward the persons referred to in Article 6.2, first paragraph. The fine shall
not exceed NAf 1 million or, if the violation is committed by an undertaking or association of
undertakings and if this is greater, the fine shall not exceed 1% of the turnover of the undertaking
or of the aggregate turnover of the undertakings that are members of the association.
Article 7.4
The FTAC may impose an administrative fine on the party who breaks, cancels or damages a
seal, as referred to in Article 6.2, second paragraph, subparagraph d, or circumvents the closure
intended by the seal in any other fashion. The fine shall not exceed NAf 1 million or, if the
violation is committed by an undertaking or an association of undertakings and if this is greater,
the fine shall not exceed 1 % of the turnover of the undertaking or of the aggregate turnover of
the undertakings that are members of the association.
§7.2
binding directive
Article 7.5
1. The binding directive describes the acts which should or should not be performed.
2. In case of a binding directive which serves to remedy an infringement or to prevent further
infringement, a period of time shall be set during which the natural person or legal entity
who/which can be held responsible for the infringement, should implement the directive.
3. The FTAC may terminate an administrative directive at the request of the natural person or
legal entity who/which can be held responsible for the infringement if the decision has been
in effect for one year without violation of the directive.
4. Articles 8.1 through 8.5 shall be taken into account in the preparation of a decision by the
FTAC as referred to in the third paragraph.
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5. The FTAC shall decide on the request as referred to in the third paragraph as soon as possible
but no later than four months after receipt of the request, unless the fifth paragraph has been
applied.
6. The FTAC may extend the period under the first paragraph by two months, within ten weeks
after receipt of the request.
7. The decision shall be published in the Curaçaosche Courant and shall be made available for
inspection at the FTAC offices. Article 8.1 shall apply mutatis mutandis.

§7.3
general provisions regarding administrative sanctions
Article 7.6
1. The FTAC shall not impose administrative sanctions insofar as there was justification for the
infringement.
2. If one or more requirement have been violated, an administrative sanction may be imposed
for the violation of each separate requirement.
3. The decision on the imposition of an administrative sanction shall include
a. the infringement as well as the violated requirement;
b. if required, an indication of where and at what time the infringement was detected.
4. Insofar as an administrative sanction orders the payment of a sum of money, this sum of
money shall be added to the public resources.
§7.4
administrative fine
Article 7.7
The FTAC shall not impose an administrative fine insofar as the natural person or legal entity
who/which can be held responsible for the infringement, is without guilt for said infringement.
Article 7.8
The FTAC shall not impose an administrative fine insofar as an administrative fine has been
imposed on the natural person or legal entity who/which can be held responsible for the
infringement on a previous occasion on account of the same infringement or a notification
published as referred to in Article 7.13, first paragraph.
Article 7.9
1. The power to impose an administrative fine shall be barred five years after the infringement
occurred or was terminated in case of an infringement which lasted longer than a day. If
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there is an objection or appeal against the administrative fine, the period of limitation is
suspended until a final decision is made on the objection or appeal.
The period of limitation, as referred to in the first paragraph shall be interrupted by an action
by the FTAC to perform an investigation or procedure concerning the infringement in
question.
The interruption of the period of limitation shall start on the day when at least one
undertaking or the association of undertakings which participated in the infringement, has
been notified of the action in writing.
Article 7.10

The FTAC shall impose an administrative fine appropriate to the seriousness of the infringement
and to the extent to which the natural person or legal entity who/which can be held responsible
for the infringement, is culpable for the infringement. If necessary, the FTAC shall take account
of the circumstances under which the infringement was committed.
Article 7.11
1. If the FTAC has a reasonable suspicion after completion of the investigation that an
infringement as referred to in Article, 3.1, first and second paragraph, 4.1, first paragraph,
4.2, first paragraph, or 4.4, first paragraph, has been committed and that an administrative
fine should be imposed, they shall prepare a report.
2. The report shall be dated and shall include:
a. the name of the natural person or legal entity who/which can be held responsible for the
infringement;
b. the infringement as well as the violated provision;
c. if required, an indication of where and at what time the infringement was established.
3. The natural person or legal entity who/which can be held responsible for the infringement,
shall be given the opportunity to express their view on the report, either orally or in writing,
before the FTAC imposes an administrative fine. Article 8.5 shall apply mutatis mutandis.
4. At the request of the natural person or legal entity who/which can be held responsible for the
infringement, who does not properly understand the report due to their limited knowledge
of legal parlance, the FTAC shall make every reasonable effort to ensure that the contents of
the report is communicated to the party involved.
Article 7.12
1.
2.

The FTAC shall decide on the administrative fine which is to be imposed, as referred to in
Article 7.11, first paragraph, within six months after the date of the report.
The activities in connection with the imposition of an administrative fine are performed by
persons who have not been involved in the preparation of the report referred to in Article
7.11 and the preceding investigation.
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Article 7.13
1.

2.

If the FTAC decides not to impose an administrative fine for the infringement after the report
was sent to the interested party, this shall be communicated to the interested party in
writing.
The decision shall be published in the Curaçaosche Courant and shall be made available for
inspection at the FTAC offices. Article 8.1 shall apply mutatis mutandis.
Article 7.14

1.
2.
3.

An administrative fine shall be paid within thirteen weeks after the decision on the
imposition of the administrative fine has been published.
Interest shall be charged on the administrative fine, thirteen weeks from the day on which
the decision was published.
If the administrative fine is not paid within the period referred to in the first paragraph, the
party who is due to pay the administrative fine shall pay the fine increased by the interest
due, pursuant to the second article, as well as the costs of the reminder, within two weeks.
§7.5
enforcement order
Article 7.15

1. If the amount due is not paid within the period of two weeks, as referred to in Article 7.14,
third paragraph, the FTAC may collect the administrative fine which is due, increased by the
interest due, pursuant to Article 7.14, second paragraph, and the costs relating to the
reminder and the collection operation, from the natural person or legal entity who/which is
due to pay the administrative fine by means of an enforcement order.
2. The reminder costs, the statutory interest and the costs related to the enforcement order may
also be collected by the enforcement order.
3. The enforcement order which is served by writ by a court officer at the expense of the natural
person or the legal entity who/which is due to pay the administrative fine, comprises an
instrument permitting enforcement within the meaning of the Second Book of the Code of
Civil Procedure.
4. The costs referred to in the second and third paragraph shall also be due if the enforcement
order has not been implemented or has not been implemented in full due to payment of
amounts due.
Article 7.16
1. The enforcement order shall at least include:
a. a heading saying: enforcement order;
b. the amount of the collectible principal;
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c. the decision or the statutory requirement which is the source of the money debt;
d. the costs of the enforcement order; and
e. that it can be implemented at the expense of the debtor.
2. The enforcement order shall include, if applicable:
a. the amount of the reminder costs; and
b. the start date of the statutory interest.
Article 7.17
1. For a period of six weeks following the day of the notification, an appeal may be lodged with
the Court of First Instance against the enforcement order by summoning the FTAC to court.
2. The appeal suspends the implementation.
3. The Court may terminate the suspension of the implementation at the request of the FTAC.
4. The amounts referred to in the first paragraph shall finance the Country's Treasury.
§7.6
penalty payment
Article 7.18
1.
2.

3.
4.

The penalty payment describes the remedial measures to be taken.
In case of a penalty payment which serves to remedy an infringement or to prevent further
infringement, a period shall be set during which the interested party can comply with the
order without forfeiture of the penalty payment.
A penalty payment may be imposed as soon as there is a risk of infringement as referred to
in Article 7.1, first and second paragraph.
Articles 7.11 through 7.13 shall apply mutatis mutandis.
Article 7.19

1. The FTAC shall set the penalty payment, either as a lump sum or by installments during
which the order is not implemented, or per violation of the order.
2. The FTAC shall also set an amount above which penalty payments shall no longer be
forfeited.
3. The amounts shall be in fair proportion to the seriousness of the violated interest and to the
targeted functioning of the penalty payment.
4. A forfeited penalty payment shall be made within six weeks after it has been legally forfeited.
Article 7.20
1. The FTAC may terminate the order, suspend its duration for a certain period of time or reduce
the penalty payment in case of permanent or temporary partial or complete inability of the
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natural person or legal entity who/which can be held responsible for the infringement to meet
their obligations.
2. The FTAC may terminate the order at the request of the natural person or legal entity
who/which can be held responsible for the infringement if the decision has been in effect for
one year without forfeiture of the penalty payment.
Article 7.21
1.
2.
3.
4.
5.
6.

The power to collect a forfeited penalty payment shall lapse upon the expiry of the limitation
period of one year following the day on which it was forfeited.
Before summoning payment of the penalty payment, the FTAC shall decide on the collection
of a penalty payment by decision.
In addition, the FTAC shall make a decision on the collection of the penalty payment at the
request of an interested party.
The FTAC shall decide on the request within six weeks.
If a previous decision on collection of that penalty payment cannot be maintained due to a
decision on revocation or change of the penalty payment, the decision shall be canceled.
The FTAC may issue a new decision on collection, which shall be in accordance with the
changed penalty payment.
Article 7.22

The objection, appeal or appeal for reversal against the penalty payment shall also concern a
decision which serves to collect the penalty payment, to the extent that the interested party
contests this decision.
Chapter 8
procedure for the preparation of decisions, objection and appeal
§8.1
procedure for the preparation of decisions
Article 8.1
1. The FTAC shall make the draft of the decision to be made, including the documents relating
thereto which are reasonably required for an assessment of the draft, available for inspection
at the FTAC offices. Inspection shall take place no earlier than five days after notification, as
referred to in Article 8.2, second paragraph.
2. The information shall not be made available insofar as it:
a. could damage the unity of the government, as referred to in Article 11 of the Curaçao
Constitution;
b. could compromise the Country's safety;
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c. regards business information and documents relating to the manufacturing process
which should be kept confidential.
Neither shall the information be made available for inspection insofar as the interest thereof
does not outweigh the following interests:
a. the Country's economic or financial interests;
b. the investigation and prosecution of criminal offenses;
c. the inspection, control or enforcement by or on account of administrative bodies;
d. the safeguards of personal information;
e. the interest of the addressee of being the first to have the information;
f. preventing disproportionate benefit or unjustified disadvantage for the natural persons
or legal entities or third parties involved in the matter.
If certain documents are not made available for inspection, pursuant to the second or third
paragraph, this shall be communicated.
The FTAC shall make the documents available for inspection for a fee which does not exceed
the costs.
The documents shall be available for inspection for a period of six weeks.
Article 8.2

1. Prior to the inspection period, the FTAC shall announce the draft in one Papiamentu and one
Dutch newspaper. It shall suffice to notify the business-related content.
2. The notification shall at least be published in the Curaçaosche Courant.
3. If the decision is addressed to one or more interested parties, the FTAC shall send them,
including the applicant, a draft prior to the inspection period.
4. If the FTAC sends the draft decision, as referred to in the third paragraph, and publishes the
notification, as referred to in the first paragraph, the following information shall be included:
a. when the documents will be available for inspection;
b. who shall be given the opportunity to present views;
c. how this can be done;
d. in case of an extension of the decision period, the period in which the decision shall be
taken.
Article 8.3
1. The FTAC shall complement the documents which have been made available for inspection
with new relevant documents and information.
2. Article 8.1, second through fourth paragraph, shall apply.
Article 8.4
1. Interested parties may present their views on the draft, either in writing or orally.
2. If it concerns a decision on application, the FTAC shall give the applicant the opportunity to
respond to presented views, if required.
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3. If it concerns a decision on change or revocation of a decision, the FTAC shall give the party
to whom the decision on change of revocation is addressed the opportunity to respond to
presented views, if required.
4. Views which have been presented orally shall be recorded in a report.
Article 8.5
1.
2.
3.
4.

The period during which views can be presented is six weeks.
The period commences on the day on which the draft was made available for inspection.
A written view is presented in time if it is received before the period ends.
If a written view is sent by post, it shall be considered to have been presented in time if it is
postmarked before expiration of the period, unless it is received no later than one week after
expiration of the period.
§8.3
objection and appeal
Article 8.6

1. The FTAC shall be designated as administrative body as denoted in Article 2 of the National
Ordinance on Administrative Proceedings [Landsverordening administratieve rechtspraak]7.
2. By way of derogation from Article 16, second paragraph, of the National Ordinance on
Administrative Proceedings, the day on which the decision was published is the day on
which the decision was sent or presented.
Chapter 9
use and provision of information
Article 9.1
Announcements, notifications, decisions, advices, reports and annual reports which have been
made available for inspection at the FTAC offices or have been published in the Curaçaosche
Courant shall also be made available via the Internet.
Article 9.2
1. Any person may request information laid down in documents regarding the performance of
the FTAC’s duties.
2. The information shall not be provided insofar as it:
a. could damage the unity of the government, as referred to in Article 11 of the Curaçao
Constitution;
P.B. 2001, no. 79
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b. could compromise the Country's safety;
c. regards business information and documents relating to the manufacturing process
which should be kept confidential.
3. Neither shall the information be provided insofar as the interest thereof does not outweigh
the following interests:
a. the Country's economic or financial interests;
b. the investigation and prosecution of criminal offenses;
c. the inspection, control or monitoring by or on account of administrative bodies;
d. the safeguards of personal information;
e. the interest of the addressee of being the first to have the information;
f. preventing disproportionate benefit or unjustified disadvantage for the natural persons
or legal entities or third parties involved in the matter.
Article 9.3
1. Information or data relating to an undertaking or association of undertakings, obtained in
the course of any activity in relation to the implementation of this national ordinance, may
be used or made public solely for the purpose of the application of the provisions under or
pursuant to this national ordinance.
2. Article 9.2, second and third paragraph, shall apply mutatis mutandis to the first paragraph.
Article 9.4
By way of derogation from Article 9.3, the FTAC shall be authorized to provide data or
information obtained during the performance of any duty designated to it under this national
ordinance, to:
a. a foreign institution which is responsible, pursuant to national statutory provisions, for the
application of competition rules, insofar as such information or data are, or could be, of
significance for the performance of the duties of that institution and, in the FTAC's opinion,
the provision of such information or data is in the interest of the Curaçao economy;
b. an administrative body in Curaçao which is responsible for duties relating, or partly relating,
to the application of provisions regarding competition or an economic system, pursuant to
statutory provisions other than this national ordinance, insofar as such information or data
are, or could be, of importance in the performance of the duties of that administrative body,
provided that:
1° the confidentiality of the information or data is adequately protected; and
2° adequate assurances are given that the information or data shall not be used for any
purpose other than that for which they are provided.
Chapter 10
other provisions
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Article 10.1
1. All parties shall provide data and information to the FTAC if requested and shall give the
FTAC access to information and documents, if requested, which are reasonably required for
the performance of the duties which have been assigned to it pursuant this or other national
ordinances.
2. The FTAC may set a period within which the data, information or documents referred to in
the first paragraph should be provided.
3. Anyone who is under an obligation to maintain secrecy by reason of their profession, office
or a statutory requirement shall have the right to refuse to cooperate, to the extent that such
refusal results from their obligation of secrecy.
4. The FTAC shall ensure that it shall implement the provisions under the first paragraph in
such a way that the resulting burden for the party who is obliged to provide the data,
information or documents referred to in that paragraph is kept to a minimum.
Article 10.2
All parties who are involved in the implementation of this national ordinance and are given
access to information which they know, or should reasonably suspect, is of a confidential nature,
and to whom an obligation of secrecy regarding this information does not yet apply by reason of
their profession, office or a statutory requirement, shall be under an obligation to maintain
secrecy, except to the extent of an obligation of disclosure in accordance with any statutory
requirement or the need for disclosure resulting from their duties during the implementation of
this national ordinance.
Article 10.3
The minister shall send Parliament and the Government a report on the effectiveness and the
effects of this national ordinance within five years after this national ordinance has come into
force and subsequently every five years.
Chapter 11
final provisions
Article 11.1
By way of derogation from Article 2.13, second paragraph, the employment conditions shall be
established with effect from the entry into force of that article by national decree. This national
decree shall remain in force until the FTAC has established its own regulations as referred to in
Article 2.13, second paragraph.
Article 11.2
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By way of derogation from Article 2.4, first paragraph, the appointments committee for the first
appointment of the president and the other FTAC members shall comprise:
a. an expert of an external consulting agency in the area of recruitment and selection;
b. the President of the Common Court of Justice of Aruba, Curaçao, St. Maarten, and of Bonaire,
St. Eustatius and Saba, and
c. the implementation manager.
Article 11.3
The prohibition, referred to in Article 3.1, first paragraph, shall not apply to agreements,
decisions by associations of undertakings and concerted practices as referred to in Article 3.1,
first paragraph, for which an application for an exemption as referred to in Article 3.5 has been
submitted within a month after the entry into force of Article 3.1, until a decision on that
application has been made.
Article 11.5
Article 4 of the National Ordinance Civil Service Pensions [Pensioenlandsverordening
overheidsdienaren]8 shall be amended as follows:
The period at the end of subparagraph n shall be replaced by a semicolon and a new
subparagraph shall be added, saying:
o. the staff of the bureau of the Fair Trade Authority Curaçao.
Article 11.6
1. This national ordinance shall come into effect at a time to be set by national decree.
2. By way of derogation from the first paragraph, the chapters 1 and 2 shall come into effect as
of the day following the date of publication.
Article 11.7
This national ordinance may be cited as: National Ordinance on Competition.

Willemstad, March 29, 2016
L.A. GEORGE-WOUT
Minister of Economic Development,
E.P. RHUGGENAATH
Issued on March 31, 2016
Minister of General Affairs,
B.D. WHITEMAN
8

P.B. 1997, no. 332
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