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What is this brochure about?

In this brochure you can read about the National Ordinance on Competition which came into force on September 1, 20171.  
The entry into force of the National Ordinance has the following consequences for undertakings:
• certain anti-competitive agreements between undertakings are prohibited under the prohibition on cartels;
• abuse of a dominant position is prohibited; and
• certain mergers, takeovers and joint ventures must be notified.

This brochure contains general information about these rules. Separate brochures on the prohibition on cartels, the 
prohibition on abuse of a dominant position and the obligation to notify certain mergers, takeovers/acquisitions and 
joint ventures are also available. In addition, a separate brochure on tenders and the prohibition on cartels is available. 

All brochures can be found on the FTAC’s website: www.ftac.cw. The brochures can also be obtained at the office of 
the FTAC.

 Why is the National Ordinance on 
Competition important? 

When companies compete for the favor of the 
consumer, this leads to lower prices, better quality, 
more innovation and more freedom of choice. This in 
turn increases consumer welfare and strengthens 
a country’s economy. In addition, more competition 
creates additional employment because production and 
economic activity increase.

Cartels and abuse of a dominant position restrain 
free competition and, contrarily, lead to unnecessary 
higher prices, reduced quality of products and services 
and less innovation. Moreover, cartels and abuse 
sometimes limit the entry of new undertakings, harming 
consumers, companies and society as a whole.

To whom do the rules in the National 
Ordinance on Competition apply?

The rules laid down in the National Ordinance 
on Competition apply to all national and foreign 
undertakings and associations of undertakings which 
perform economic activities in the Curaçao market. 
Economic activities may comprise products and/
or services offered in the market by undertakings. 
Undertakings not only include ordinary companies but 
also, for example, independent professionals, state 
companies and some foundations. 

1  The content of this brochure is provided for general information purposes 
only. No rights can be derived from the information in the brochure. 



THE PROHIBITION ON CARTELS

To what agreements and practices 
does the prohibition on cartels apply? 

The prohibition on cartels prohibits anti-competitive 
agreements and concerted practices between 
undertakings. Decisions by associations of undertakings 
may also be in breach of the prohibition on cartels.

The term “agreement” is extensive. An agreement does 
not have to be put down in writing. It can be informal or 
tacit (a verbal gentlemen’s agreement, for instance). Any 
form of consensus which coordinates the commercial 
practices of undertakings constitutes an agreement 
within the meaning of the prohibition on cartels. 

When competitors or potential competitors share 
commercial information and subsequently adjust their 
practices based on this information, this constitutes a 
concerted practice. It replaces the risks of competition 
with collaboration.

The National Ordinance makes a distinction between 
hardcore violations and other violations of the 
prohibition on cartels. There also are exceptions to the 
prohibition on cartels.

What are these hardcore violations?

Certain anti-competitive agreements are always 
harmful. These agreements are called hardcore 
violations and are intrinsically, or in other words, always 
prohibited.

Hardcore violations are horizontal agreements between 
competing or potentially competing undertakings, which 
relate to:
• setting selling prices or other terms and conditions  

of sale; 
• setting tender prices or other tender bid conditions; 
• limiting or controlling production or sales (for 

instance, shutting down factories); or
• market sharing (for instance, dividing geographical 

markets or assigning customers).

The FTAC gives high priority to detecting and ending 
these violations.

What other agreements are in breach 
of the prohibition on cartels?

Apart from hardcore agreements, other anti-competitive 
agreements are also prohibited. This can be both 
horizontal agreements between undertakings which are 
actual or potential competitors and vertical agreements 
between undertakings which are active at different levels 
in the production and distribution chain. The brochure on 
the prohibition on cartels covers the agreements which 
are prohibited under the prohibition on cartels in more 
detail. 

What are the exceptions to the 
prohibition on cartels?

Agreements which do not fall under hardcore 
prohibitions sometimes have limited impact on 
competition, or can have both positive and adverse 
effects on competition. Therefore these agreements are 
not always prohibited and may fall under the exceptions 
to the prohibition on cartels.

Exceptions to the prohibition on cartels are: 
• de minimis;
• exemption;
• block exemption. 

The de minimis exception means that if the market share 
of the companies concerned is less than 30% and there is 
no hardcore restriction of competition, the prohibition on 
cartels does not apply in principle2. 

Several conditions should be met in order to qualify for 
exemption from the prohibition on cartels. The essence 
of the conditions for exemption is that the benefits of 
the agreement for customers should outweigh the 
drawbacks. An application for exemption must be filed 
with the FTAC.

A block exemption exception means that certain 
categories of anti-competitive agreements may be 
exempted from the prohibition on cartels by National 
Decree [in Dutch: “Landsbesluit”]. Block exemptions 
did not yet apply at the entry into force of the prohibition 
on cartels on September 1, 2017. Block exemptions are 
published on the FTAC website: www.ftac.cw.

The brochure on the prohibition on cartels covers the 
exceptions to the prohibition on cartels and how to apply 
for an exemption in more detail. 

2   As an exception to this rule, the FTAC may issue a decision declaring that the prohibition on cartels is applicable despite a market share of less than 30%, 
if an agreement considerably impairs competition. 



ABUSE OF A DOMINANT 
POSITION

Why is there a prohibition on abuse of 
a dominant position? 

An undertaking with a dominant position has such a 
strong market position that competition is weakened. 
The position of an undertaking with a dominant position 
is so strong that it can impose its will on competitors, 
suppliers and customers.

The prohibition on abuse of a dominant position is 
imposed to prevent that an undertaking with this power 
abuses its position. 

When does an undertaking have a 
dominant position?

An undertaking has a dominant position by definition 
if its market share is 60% or more. An undertaking 
may also have a dominant position if the market 
share is smaller. This depends on the strength of the 
competition, among others, and on the possibilities for 
new undertakings to enter the market.

When does an undertaking abuse a 
dominant position? 

Having or creating a dominant position is not prohibited. 
It is prohibited, however, if an undertaking abuses its 
dominant position. This may, for instance, be the case 
when an undertaking with a dominant position: 
• forbids customers to do business with other suppliers 

(exclusivity) 
• forces customers to buy a desired product in 

combination with another product (tied selling); 
• charges extremely high prices;
• applies unreasonable terms of delivery; 
• refuses to deliver to customers when there are no 

alternatives; 
• charges different prices for similar services with  

the objective to restrict competition; 
• temporarily charges extremely low prices to force  

a competitor out of the market; or
• applies certain loyalty rebates. 

Practices by an undertaking shall not qualify as abuse if 
it can objectively justify these practices based on proven 
efficiency benefits or objective technical reasons.



OBLIGATION TO NOTIFY 
CERTAIN MERGERS, TAKEOVERS 
AND JOINT VENTURES

What is a concentration?

When you are involved in a merger, takeover/acquisition 
or joint venture, you may have to deal with rules regarding 
concentrations of undertakings stipulated in the National 
Ordinance on Competition. A concentration may constitute 
any acquisition or change of control of undertakings3.  

Why is there an obligation to notify 
concentrations?

Concentrations may lead to undertakings with a 
dominant position and as such to less competition. The 
obligation to notify gives the FTAC the opportunity to 
monitor the creation and strengthening of dominant 
positions of undertakings. 

Having a dominant position is not prohibited under 
the National Ordinance on Competition, but the abuse 
thereof is. In the event of abuse of a dominant position 
or in order to prevent abuse, the FTAC may take action 
when necessary. More information about this can be 
found in the brochure on the prohibition on abuse of a 
dominant position. 

Which concentrations should I notify 
to the FTAC? 

The obligation to notify only applies to relatively large 
concentrations in Curaçao. You should notify the 
concentration if one of the situations below applies:
1. The aggregate turnover of the undertakings 

concerned amounted to at least ANG 125 million in 
the previous calendar year. In addition, at least two of 
the undertakings concerned have an annual turnover 
of at least ANG 15 million in Curaçao; or

2. The undertakings concerned together create or 
strengthen a market share of at least 30% in one or 
more relevant markets in Curaçao. 

More information about notification thresholds can 
be found in the brochure on the obligation to notify 
mergers, takeovers and joint ventures.

3   The term “concentration” corresponds to the term “concentration” used in the Council Regulation (EC) No 139/2004 of 20 January 2004 on the 
control of concentrations between undertakings.



What is the FTAC’s role?

The FTAC monitors whether the prohibition on cartels, 
the prohibition on abuse of a dominant position and 
the obligation to notify concentrations are complied 
with. The FTAC has investigative powers for this 
purpose. It can for instance request all relevant 
business documents of an undertaking or association 
of undertakings and it may carry out an investigation at 
the offices of an undertaking, either with or without prior 
notice. The FTAC may interview relevant persons.

In addition, the FTAC may provide solicited and 
unsolicited advice to government departments about the 
impact of proposed or applicable regulations. 

What are the sanctions for violations 
of the National Ordinance? 

In case of violation of the rules of the National 
Ordinance, the FTAC may impose a fine or a penalty 
payment on the relevant undertaking(s) in certain cases. 
Fines can reach as high as ANG 1 million or, if this is 
higher, ten percent of an undertaking’s total annual 
turnover. In addition, the FTAC may impose a fine on 
persons who are deemed to be initiators of or who 
actually run a cartel. 

The FTAC may also impose fines if a party provides 
incorrect or misleading information, fails to cooperate 
in an investigation or violates the obligation to notify 
concentrations. 

Agreements which are in breach of the prohibition 
on cartels are also null and void under civil law and 
therefore unenforceable. 

The FTAC’s decisions are public and are published on 
the website: www.ftac.cw.

What can I do if I disagree with a 
decision of the FTAC? 

If you disagree with a decision made by the FTAC you 
may lodge an objection or appeal in case of sufficient 
interest. 

How can I report potential violations of 
the National Ordinance?  
 
The FTAC investigates complaints of consumers and 
undertakings who/which are negatively affected by 
distortion of competition caused by potential violators 
of the prohibition on cartels and the prohibition on abuse 
of a dominant position. Signals, tip-offs and complaints 
of undertakings and information about potential 
violations from other parts of society are important for 
the FTAC’s effectiveness.

Please contact the FTAC if you have tip-offs, signals 
and/or complaints about potential cartels or abuse of a 
dominant position. You can do this either by e-mail, by 
phone or in person at the office of the FTAC. 

This brochure is a publication of the Fair Trade Authority Curaçao (FTAC). The FTAC monitors compliance with the rules laid down in the 
National Ordinance on Competition [In Dutch: “Landsverordening inzake concurrentie”]. The FTAC is an autonomous and independent 
supervisory authority. Published August 2018.
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