Tenders and the
Prohibition on Cartels
An explanation of the rules laid down in the National Ordinance
on Competition regarding tenders and the prohibition on cartels

What is this brochure about?
A prohibition on cartels has been in force in Curaçao since September 1, 2017 pursuant to the National Ordinance
on Competition. A prohibition on collusion among competitors in tendering and procurement processes is part of
the prohibition on cartels. Collusion in tender markets is also called “bid rigging”. This brochure describes the
competition rules in tendering and procurement processes for undertakings and the government.1

Are there any other competition rules which I should be aware of?
The prohibition on collusion in tendering and procurement processes (bid rigging) is part of the prohibition on
cartels. The prohibition on cartels does not only comprise bid rigging. A separate brochure which explains the
prohibition on cartels in a broader sense is available.
In addition to the prohibition on cartels, the National Ordinance on Competition also stipulates rules regarding:
• abuse of a dominant position; and
• concentrations between undertakings.
Separate brochures are available for these rules. In addition, a general brochure on the National Ordinance and the
FTAC is available.
All brochures can be found on the FTAC’s website www.ftac.cw. The brochures can also be obtained at the office of the FTAC.

What is a tender?
A tender is an invitation by a buyer to at least two
undertakings to make a bid to carry out a contract. This
may concern the provision of goods or the performance
of services. The invitation to tender can be public but
undertakings may also be asked to make a private bid.

What is bid rigging?
Bid rigging means that two or more undertakings which
participate in a tendering process coordinate their bids.
The most common forms of bid rigging are: bid
suppression, complementary bidding, bid rotation and
market sharing.
• Bid suppression: undertakings which normally would
submit a bid, agree to refrain from bidding or withdraw
their bid so that another competitor is assured of
winning the contract;
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Two large touring car companies agree that one of
them will only respond to invitations to bid in the

To whom does the prohibition on
cartels apply?

western part of Curaçao and the other will only
respond to invitations to bid in the eastern part

The prohibition on cartels, and thus also the prohibition

of Curaçao. This constitutes bid rigging and is in

on bid rigging, applies to all national and foreign

breach of the prohibition on cartels.

undertakings and associations of undertakings which
perform economic activities in the Curaçao market.

• Complementary bidding: undertakings deliberately
submit a higher bid than the undertaking which “is

Economic activities may comprise products and/or
services offered by undertakings.

allowed to win” the contract. Another way is to make
the terms of the bid so unappealing for the buyer that

Undertakings not only include large companies but

this bid certainly will not win;

also, for example, independent professionals, state
companies and some foundations. The prohibition on

A manufacturer of office supplies receives a

cartels therefore also applies to any undertaking which

WhatsApp message from a competitor who is also

participates in a tender process.

a participant in a public tendering process: ‘We
are offering price X, will you offer a higher price?
Then it is your turn the next time. This constitutes

To what agreements and practices
does the prohibition on cartels apply?

bid rigging and is in breach of the prohibition on
cartels.

The prohibition on cartels applies to any tender in which
an undertaking or the government solicits two or more

• Bid rotation or market sharing: undertakings agree

bids. This may involve both big and small tenders.

on whose turn it is to win the contract this time. The
bidders may also share the market among themselves,

Collusion among various undertakings which have

for example by allocating territories.

been asked to submit a bid is, in principle, prohibited.
Collusion may consist of a written agreement but

A storage facility calls two construction companies

can also be informal or tacit (a verbal gentlemen’s

for a bid for the construction of a warehouse.

agreement, for instance). Any form of “consensus” which

The directors of the two construction companies

coordinates the commercial practices of undertakings,

agree behind the client’s back who will carry out

constitutes an agreement within the meaning of the

the contract. This constitutes bid rigging and is in

prohibition on cartels.

breach of the prohibition on cartels.

Why is combating bid rigging
important?

What should I consider when
submitting a bid?
Are you bidding for a tender and are you able to perform

Bid rigging means that competitors conspire to

the contract independently? Then, in principle, you

coordinate their applications or bids in procurement

should submit the bid on your own and not together with

and tendering processes. As a result, there is less

other bidders. And when you submit a bid, the following

competition in the tender market. In the end, the buyer

applies:

will pay a higher price and/or will be offered a lower

• You are not allowed to discuss your bid with other

quality.

undertakings in advance;
• You are not allowed to ask other undertakings if they

Many tendering and procurement processes take
place in the government sector. Bid rigging in public
procurement processes is to the detriment of all
residents of Curaçao because they eventually pay the
price through taxes.

intend to submit a bid;
• You should determine the (price) terms of your bid
independently; and
• You are not allowed to agree with other undertakings
on who will submit a bid and for what tenders.
Under strict conditions you are allowed to conclude a
“combination agreement” with other undertakings for
the submission of a bid on a tender. This means that you
will jointly participate in a tender process.

When am I allowed to conclude a
combination agreement?

This de minimis exception also does not apply to the
most serious violations of the prohibition on cartels
such as agreements in connection with tender

A combination agreement is a verbal or written

processes, where the sole purpose is to coordinate

agreement between two or more independent

tender prices or other tender bid conditions and to

undertakings, in which they (i) agree to collectively

determine who is “allowed to win”. Such collusion

submit a bid on a certain tender and (ii) to arrange the

constitutes a hardcore violation which is always

joint performance of the contract.

(intrinsically) prohibited.

If an undertaking is unable to submit a bid on its own,

What does the exemption exception
mean?

for example due to insufficient capacity or due to the
lack of certain expertise, it is permitted to submit the
bid jointly with another undertaking.

Anti-competitive agreements such as combination
agreements can sometimes make a positive

If an undertaking is able to participate in a tendering

contribution to economic development if the benefits of

process on its own, it would, in principle, be in breach

the restriction of competition outweigh the drawbacks.

of the prohibition on cartels to submit a bid jointly with

Undertakings which have concluded such agreements

another undertaking. However, this may be different

and which:

if the benefits ensuing from the cooperation for the

• do not qualify for the de minimis exception; and

awarding party outweigh the drawbacks of the restriction

• do not conclude hardcore prohibited agreements,

of competition. In such a situation it often would be wise

may apply for an exemption from the prohibition on

to consult a specialist or contact the FTAC.

cartels. These undertakings should then prove that
they meet four exemption criteria.

This brochure includes a flowchart which explains
when it is allowed to conclude a combination
agreement and when not.

Are there any exceptions to the
prohibition on cartels regarding
tenders?

What conditions should be met to
obtain an exemption?
The agreement that was made or which is to be made
should meet all four following criteria if you want to
qualify for an exemption:
1.	the agreement should contribute to the improvement

The following exceptions to the prohibition

of production or distribution, or to the promotion of

on cartels apply:

technical/economic progress; and

• de minimis;
• exemption;
• block exemption.

2.	the agreement should allow consumers a fair share
of the resulting benefits; and
3.	competition should not be restricted further than is
necessary; and

However, these exceptions do not apply to the most
serious violations of the prohibition on cartels such

4.	adequate competition in the market should be
maintained.

as agreements among competitors on who “is allowed
to win”.

The essence of the conditions for exemption is that
the benefits of the agreement for customers should

Please find a more detailed explanation of the

outweigh the drawbacks.

exceptions below.
If you want to obtain an exemption, you should prove

What does the de minimis exception
mean?
Anti-competitive agreements between undertakings with
a joint market share of less than 30% are, in principle,
exempted from the prohibition on cartels. Given the
market conditions, the importance of these agreements
is deemed too minor (de minimis) to be harmful.

that the four criteria are met.

When should I apply for an
exemption and how long is it valid?

How can I apply for an exemption?
Undertakings may apply for an exemption by

A granted exemption is effective retroactively until the

completing the exemption form. This form is available

moment of the application. An exemption is always

on the FTAC’s website www.ftac.cw and can be

effective for a certain period of time and may be

obtained at the office of the FTAC. It may be wise to

extended.

consult a specialist prior to submission of a request for
exemption.

Is my combination agreement permitted?

Is there a combination agreement
to jointly submit a bid?

No

This overview does not apply

No

The agreement is not in breach of
the prohibition on cartels

No

The agreement is not in breach of
the prohibition on cartels

Yes

The agreement is a hardcore violation
and is in breach the prohibition on
cartels

Yes
Is it an agreement between (potential)
competitors?

Yes
Are the undertakings able to perform
the contract independently?

Yes
Is the purpose of the agreement to
restrict competition?

No
The agreement could still be in breach of the prohibition on cartels if it has a negative impact on
competition. Please consult a specialist or contact the FTAC. An application for exemption from
the prohibition on cartels may be possible.

Does my undertaking qualify for a
block exemption?

What are the sanctions for violation of
the prohibition on cartels?

Block exemptions did not yet apply at the entry into

If the FTAC determines that the prohibition on cartels

force of the prohibition on cartels on September 1, 2017.

has been violated, it may issue a warning and impose

Block exemptions are published on the FTAC’s website

a fine in certain cases. Fines can reach as high as

www.ftac.cw. A block exemption exception means that

ANG 1 million or, if this is higher, ten percent of an

certain categories of anti-competitive agreements

undertaking’s total annual turnover. The FTAC may

may be exempted from the prohibition on cartels by

also impose a fine on a person who is deemed to be the

National Decree [in Dutch: “Landsbesluit”]. Just as

initiator of a cartel or who actually runs a cartel. The

with regular exemptions, it should be clear that such

FTAC’s sanction decisions are public and are published

categories of agreements in general yield more benefits

on its website www.ftac.cw.

than drawbacks. This is the case if the same four
requirements are met which apply to an exemption.

Agreements which are in breach of the prohibition on
cartels are also null and void under civil law pursuant

What is the FTAC’s role?

to the National Ordinance on Competition, which means
that such agreements are unenforceable.

The FTAC monitors compliance with the prohibition
on cartels and the prohibition on abuse of a dominant
position. The FTAC has investigative powers for this

What can I do if I disagree with a
decision of the FTAC?

purpose, which are laid down in the National Ordinance
on Competition. It may for instance request relevant

If you disagree with a decision made by the FTAC, you

business documents of an undertaking and may carry

may lodge an objection or appeal in case of sufficient

out an investigation at the offices of an undertaking

interest.

(without prior notice). The FTAC may also interview
employees of an undertaking.

How can I report suspected bid rigging?
The FTAC investigates complaints from consumers
and undertakings who/which are negatively affected by
distortion of competition caused by potential violators of
the prohibition on cartels or the prohibition on abuse of
a dominant position. Signals, tip-offs and complaints of
undertakings and information about potential violations
from other parts of society are important for the FTAC’s
effectiveness.
Please contact the FTAC if you suspect that undertakings
are coordinating their bids. You can do this either by
e-mail, by phone or in person at the office of the FTAC.
The FTAC can further assist you in recognizing the signals.

Fair Trade Authority Curaçao
Pietermaai 6
P.O. Box 135, Punda
phone:

+5999 461 0067

fax:

+5999 461 0068

email:

info@ftac.cw

website: www.ftac.cw

This brochure is a publication of the Fair Trade Authority Curaçao (FTAC). The FTAC monitors compliance with the rules laid down in
the National Ordinance on Competition [in Dutch: Landsverordening inzake concurrentie]. The FTAC is an autonomous and independent
supervisory authority. Published August 2018.

